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Why
Estate
Planning
E
Is So
Important

state planning is the process by which an individual defines his or her goals for passing assets
to beneficiaries, and chooses appropriate tools
and strategies for achieving those goals. The process
begins with a careful analysis of one’s situation, objectives, and potential tax liability. Only after all of those
factors have been considered, is it possible to select the
tools and strategies that will allow assets to pass in the
most effective manner.
It is important to coordinate estate planning decisions with broader financial plans. Absent adequate
financial planning, even the best estate plan can easily fail.

Estate Planning Documents

Estate Planning is critical to the
well-being of a person’s assets.
Understanding the basics of
estate planning is the first
important step.
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The first step would be to review any existing estate
planning documents and bring them up to date, or
if there are no such documents, to put them in place.
These documents include the following:
Will. Wills are designed to transfer property on
death. Wills can contain appropriate tax planning
techniques. Typically, the beneficiaries of Wills include
a spouse, children, and other family members, friends,
or charities. In most states, the requirements to make
a Will are that the individual must be eighteen years
of age or older and of sound mind. The Will disposes
of the individual’s property on death and appoints Executors and a Trustee, if a trust is established in the
document.
Living Trust. A revocable Living Trust is designed
to avoid probate on the death of the individual. If the
individual owns real estate in more than one state, the
real estate can be transferred to a Living Trust to avoid
probate in multiple states. Some states have very difficult and expensive probate procedures, and a Living
Trust can be used to avoid the process entirely. In these
cases, the Will simply leaves everything to the Trust,
and the Trust spells out to whom the assets are to be
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distributed. The Trust can be funded during the individual’s lifetime. A Trustee is appointed to administer
the Trust. The Trust can be revocable during the lifetime of the person establishing it. Tax planning can
be done in the Trust document. The advantages of a
Revocable Living Trust are as follows:
•

Avoids probate.

•

Saves Executor’s commissions.

•

Reduces, but does not eliminate, attorney’s fees.

•

Often ensures greater privacy.

•

Provides disability protection, if the person establishing the Trust becomes disabled.

•

Provides for asset management during disability.

Living Will and Health Care Power of Attorney.
A Health Care Power of Attorney simply appoints a
Health Care Representative to make medical decisions
without giving any direction to the representative. A
Health Care Power of Attorney can be combined with
an Advance Directive/Living Will. The Advance Directive gives instructions for end-of-life decision making. There are essentially four choices:
1. Terminate life.
2. Treat aggressively.
3. Medical Power of Attorney only.
4. Ignore the problem and have a guardian appointed
by a court to make medical decisions.
The first three options make sense, the fourth option does not.
The Living Will should address the individual’s intention with respect to organ donations, whether or
not the individual wants to make an anatomical gift of
their body and, in the case of a woman of child-bearing
years, whether or not she wants to be kept alive long
enough to deliver a baby. There should be clear instructions as to whether the Health Care Representative or
the document controls, if there is a conflict between
them. The document should be durable, which means
that it remains in effect even after the incapacity of the
individual signing the document.
Financial Power of Attorney. The Financial Power of Attorney is also known as a General Durable
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Power of Attorney. The principal designates an individual to serve as an Agent to transact financial decisions on the individual’s behalf. The document should
be state specific, because laws in different states vary. It
should also be detailed as to exactly what powers are
included. Some states have statutory forms of powers
of attorney, but these are generally not as effective as
individually-customized documents.
If a Power of Attorney is not in place, a guardianship may be required in order to make medical and
financial decisions. While the procedure varies somewhat from state to state, generally, two physicians must
certify that the individual lacks capacity to conduct
their affairs. Physicians perform an examination, and
a commonly-used tool by physicians is a Mini MultiState Examination. Proceedings must be filed in court.
Notice must be given to all interested parties. There
are frequently challenges as to whether or not the individual has capacity and also disagreements as to who
should be appointed guardian. A contested guardianship can be expensive and execution of a power of attorney is always preferable.
Special Needs Trusts. A Special Needs Trust can
be established for a disabled beneficiary. The trust is
designed so that the disabled person will not lose his
or her public benefits, such as SSI, Medicaid, or lowincome housing, upon the receipt of an inheritance.

How Life Circumstances Impact Estate
Planning

Life circumstances have a significant impact on estate
planning decisions. When developing an estate plan, it
is important to consider the following:
Grandchildren. Do you want to take your grandchildren into consideration when designing your estate
plan and documents?
If so, would you like to leave your children a token
amount (i.e. $1,000, $25,000)?
Would you prefer to set aside one share of your estate for each of your children and one share to be divided equally among your grandchildren? For example,
if you have three children, would you consider dividing your estate into four shares, one for each of your
children and one to be divided equally among your
grandchildren?
Have you established 529 plans for your
grandchildren?
Do you have custodial arrangements for your
grandchildren under the Uniform Gifts to Minors
Act (UGMA) or the Uniform Transfer to Minors Act
(UTMA)?
Blended Family Issues. A family with children
from more than one marriage is considered “blended.”

If a couple or any of the children have blended families, they will need to consider a number of questions.
Advisors should ask their clients the following:
•

If you have children from a previous marriage, is
your goal to provide for your spouse first, and then
for your children?

•

Do you want to ensure that your children receive
an inheritance either at your death or the death of
your spouse?

•

If any of your children have sons or daughters
from previous marriages, do you want to ensure
that your grandchildren from those marriages receive an inheritance?

•

Do you want your son- or daughter-in-law’s
children from a previous marriage to receive an
inheritance?

•

Do you have a prenuptial agreement?

•

Do you have a contract to make a will?

•

Do you have a mutual waiver of elective share?

Disability. One in ten American families has a
member with disabilities. Many persons with disabilities are entitled to means-tested public benefits, such
as Supplemental Security Income (SSI), Medicaid,
and housing assistance. Receiving an inheritance could
cause such individuals to lose their benefits. To prevent
that outcome, it is necessary to establish a special needs
trust that holds the inherited assets for the person with
disabilities. This allows the person to benefit from the
inheritance while maintaining critical benefits.
Non-Citizen Spouses. If someone’s spouse is not a
U.S. citizen, there are limits to how much can be left to
him or her without triggering a significant tax liability.
The solution may be to establish a Qualified Domestic
Trust. The rules of this trust are complex, but must be
considered to protect your spouse’s inheritance.
Problem Sons or Daughters-in-Law. Given that
50 percent of marriages end in divorce, many parents
are concerned about their children’s spouses, who may
be spendthrifts, abusive, or domineering. One solution
is to establish a bloodline trust, which ensures that assets left to a child can only be passed to blood relatives
and cannot be squandered by abusive or improvident
in-laws.
Problem Heirs. A trust may be designed to protect assets in an appropriate manner when there are

children or grandchildren with problems such as the
following:
•

AIDS.

•

Drug addiction.

•

Alcoholism.

•

Criminal behavior.

•

Spendthrift behavior.

•

Inability to hold a job.

Different Treatment for Different Children. In
cases where one’s children have different strengths,
weaknesses, or needs, it may be appropriate to treat
them differently from an estate planning perspective.
For example, some parents may want to disinherit
children. In such cases, stating the reason in the will or
trust can prevent confusion later on when a judge may
wonder if the disinheritance was intentional.
Children and Grandchildren in Need of Incentives. When there are children or grandchildren who
seem to lack motivation, parents may want to establish
a trust that provides incentives to achieve certain goals,
such as graduating from a four-year college or obtaining a good job. Thought should be given to the types of
goals that are desirable and appropriate incentives for
achieving those goals.
Caregivers. Many people require caregivers at
some point in life. Some caregivers arehonest and caring and become much like family members over time.
Others are unscrupulous and predatory. Establishing a
trust can help protect your assets from the latter.
Business Ownership. If you own a business, it
is important to have a business succession plan that
spells out what will happen to the entity upon your
death. Business entity records must be kept up-todate. There should be an Employment Agreement,
as well as a Shareholders’ Agreement, if there is more
than one shareholder.
Pets. If you wish to provide for your pets, to ensure
their continued well-being, you will need to decide
who will care for them and how much will be required
for their maintenance. Some pet owners establish pet
trusts to fund lifelong expenses, including those for
food and veterinary care.
Charities. If you wish to support one or more
charities through your estate plan, you will need to
consider how much to leave to the charity(ies) and
how the bequest will be made.
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Vacation Homes. If you own a vacation home or a
home in a vacation area, consideration should be given
to associated income, gift, and estate tax issues. If your
intention is to leave the home to future generations, an
agreement should be signed during your lifetime, to
spell out how the property will be managed after your
death. For example, the agreement should indicate
who will pay the taxes, develop a schedule allocating
time blocks to various family members, and make and/
or pay for necessary repairs.

Tax Considerations

No analysis of financing long-term care would be
complete without a discussion of the tax implications
of various courses of action.
INCOME TAX
Personal Exemption. Generally, taxpayers are entitled to a personal exemption amount of $4,050 for 2016.
Medical Deduction—Client. The IRS permits an
income tax deduction for medical expenses. Medical
expenses include qualified long-term care services. A
taxpayer can claim an itemized deduction for unreimbursed medical expenses to the extent such expenses
exceed 10 percent of adjusted gross income. For individuals age sixty-five and older, the threshold is 7.5
percent until December 31, 2016. If an individual is
institutionalized, an issue may arise as to whether
room and board is deductible for medical expenses.
The question frequently arises if an individual has resided in an assisted living facility. The answer is that
such expenses are deductible if a principle reason for
the individual’s institutionalization is to receive medical care. The costs of meals and lodging are necessary
incidents to medical care and are deductible.
ASSET TRANSFER
Carryover Basis. In determining which assets to
transfer and which assets to retain, consideration must
be given to the fact that the donee of a gift receives
a “carryover basis.” This means that the cost basis of
the donee is the same as the cost basis of the donor.
Therefore, when the transferred assets are sold, the
donee must pay capital gains tax. The best strategy is,
usually, to transfer unappreciated assets to the donee,
and reserve appreciated assets for the donor. That way,
any gain on the sale of the appreciated assets can be
offset by deducting the cost of the nursing home from
income tax. An alternative strategy is to transfer the
appreciated assets to a trust designed to preserve the
step-up in basis on death.
PAGE 54

Step-Up in Basis. Assets forming a part of the estate of a decedent are included in that person’s estate
for federal estate tax purposes. The beneficiary of the
estate receives a “step-up” in basis with respect to those
assets so that the beneficiary’s new basis is the fair
market value of the assets as of the date of the death
of the decedent.
Retirement Plan. If a person has a retirement
plan, such as an IRA or savings plan, the withdrawal of
funds from that account is a taxable event. If some period of private payment for long-term care services is
required, it makes sense to use the money in the retirement plan for this purpose. The medical deduction for
the qualified long-term services can be used to offset
the taxable income resulting from the withdrawal from
the retirement plan.
Deferred Annuity. The withdrawal of funds from
a deferred annuity is a partially taxable event. That
portion of the payment representing the initial purchase price of the annuity is a return of principal and is
non-taxable, but the accrued income is taxable. If some
period of private payment for long-term care services
is required, it makes sense to use the money in the annuity for this purpose. The medical deduction for the
qualified long-term care services can be used to offset
the taxable income resulting from the withdrawal from
the annuity.
Gain on Sale of Home. There is an exclusion from
gross income for the sale of a principal residence if the
property was owned and used by the taxpayer as the
taxpayer’s principal residence for two of the five years
preceding the date of the sale. The amount of the gain
excluded is $250,000 for a taxpayer filing individually
and $500,000 for taxpayers filing jointly. In the case
of married couples, the ownership requirement can be
met by either spouse, but both spouses must meet the
use requirement, and neither spouse can have claimed
the exclusion during the two-year period ending on
the date of the sale.
Transfer of an Annuity. If an annuity is transferred for less than fair market value (i.e., a gift), the
person making the transfer is treated as having received income for federal income tax purposes equal to
the excess of the cash surrender value of the contract
minus the investment in the contract. This rule does
not apply to gifts between spouses. There is no double
taxation, because the transferee’s “investment” in the
contract is increased at the time of the transfer. The
formula for calculating the tax is in I.R.S. Publication
939—General Rule for Pensions and Annuities; Taxation of Periodic Payments.
Gift Tax. If transfers are made in excess of
$14,000 per person per year, then a Gift Tax Return

will have to be filed by April 15th of the calendar
year following the date of the gift. There is an annual exclusion for gifts of $14,000 per person per year
or less. There is a unified estate and gift tax exemption equivalent of $5,450,000 for an individual and
$10,900,000 for a married couple, therefore no tax
will be due for gifts that do not exceed the amount of
this exemption equivalent.
Estate Tax. For 2016, there is a $5,450,000 exemption from federal estate tax. Moreover, this exemption
is now portable, so that the surviving spouse can use
any portion of the exemption not used by the first
spouse to die.

Review

Estate plans should be reviewed periodically. If you are
over age sixty-five and have assets in excess of $1 million, excluding your home, review the plan annually.
Also review the plan whenever relevant laws change or
when the following life changes occur:
•

Marriage.

•

The birth of a child.

•

Divorce.

•

The death of a spouse or beneficiary.

•

A second marriage.

•

The onset of disability.

•

A significant change in income or assets.

•

A change of residence from one state to another.

•

The marriage of children.

•

The divorce of children.

Legal and financial advisors should be familiar
with and aware of the importance of estate planning
for their clients. •CSA
Thomas Begley is an elder and disabilities law, and
estate planning attorney with Begley Law Group P.C.
in New Jersey and Pennsylvania. He is a member
of the New Jersey State Bar, and a Fellow of the
National Academy of Elder Law Attorneys. Contact him at 800-5337227 or visit http://www.begleylawyer.com.
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